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A PRIVATE CAUSE OF By Jane Collins
ACTION UNDER EMTALA RN,BsN,JD

About the author: Jane Collins is a nurse attorney currently employed as the
Risk Analyst at St. Clair Memorial Hospital in Mt. Lebanon. She earned both
her B.S.N (1982) and J.D. (1992) from the University of Pittsburgh. Sheis
currently the President of the Pittsburgh Chapter of AALNC.
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INTRODUCTION

The purpose of thisarticleis
to discuss potential civil claims
that may be brought by individuals
based upon violations of the
Emergency Medical Treatment and
Labor Act (EMTALA). For the
basics on thislaw, the reader is
referredto “EMTALA: The
Basics’ which appeared in thefall
edition of the LiNC.

THE ELEMENTS

Any individual who suffers
personal harm as a direct result of
aparticipating hospital’sviolation
of EMTALA may, inacivil action
against the participating hospital,
obtain those damages available for
personal injury and equitablerelief
under the law of the Statein which
the hospital islocated. A plaintiff
canfilean EMTALA claimin state
or federal court, but must do so
within two years from the date of

theviolation.

In order to prevail, the
plaintiff must establish that:
¢ EMTALA applied;
4 The hospital violated arequire-
ment of the statute; and
4 Personal injury was caused by
the hospital’s noncompliance.

EMTALA appliesto any
hospital that offersemergency
services and participatesin the
Medicare program. In practical
terms, thismeansthat it appliesto
virtually every hospital inthe
country. Initially, EMTALA
applied toindividualswho pre-
sented to the emergency depart-
ment requesting examination or
treatment for amedical condition.
This has since been expanded to
include the entire hospital campus.*

Continued on page 6

1 EMTALA appliesto al patients, not just Medicare patients. It applies to the
entire main hospital campus (sidewalks, driveways and other areas and structures
within 250 yards of the main building), including ambulances, whether owned by the
hospital or not. It also applies to hospital owned ambulances even if not on hospital
property. If an ambulance ignores a hospital’s request to divert, the ED violates
EMTALA if it ignores its obligations under the statute. Recently, EMTALA has been
extended to apply to outpatient departments, on or off campus.
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The Baycol Recall: What You Need to Know

By Mary Janet Johnson, RN, BSN

About the author:

Mary Janet Johnson, RN, BSN is a graduate of the University of Pittsburgh School of Nursing and has 25 years of
nursing experience, primarily in the cardiovascular field. She is currently employed in the Cardiac Cath Lab at St.
Clair Memorial Hospital, and is in independent practice as a Legal Nurse Consultant.

On August 8, 2001, Bayer
Corporation announced the
withdrawal from the market of the
cholesterol-lowering drug Baycol,
due to reports of deaths from
rhabdomyolysis, asevere adverse
muscl e reaction associated with the
use of thisdrug. Therecall has
lead to questions and government
inquiriesworldwide asto when
Bayer first became aware of the
severeside effectsand fatalities
associated with Baycol, and
whether it failed to comply with
thelaw ininforming public health
authorities of these events. Dueto
these deaths and subsequent
guestionsregarding the actions of
Bayer Corporation, multiple
lawsuits have been filed on behal f
of injured patients.

Baycol (cerivastatin sodium)
isamember of the family of
cholesterol-lowering drugs called
statins. These drugswork to inhibit
cholesterol-producing enzymesin
theliver, and have beenin use
since 1987. They are generally
considered to be effectivein
lowering HDL, the“bad” choles-
terol, aswell astriglycerides.
However, all drugsinthisclass
have been demonstrated to havethe
potential for serious side effects,
including hematol ogic abnormali-
ties, liver and renal damage, and
myositis, potentially leading to
severe muscle breakdown. Baycol
isarelatively new addition to the
market, introduced in 1997, and
since statinswere awel|-estab-

lished class of drugs, Baycol was
approved after a smaller than usual
number of trialsto proveit's safety
and efficacy. It wasfirst approved
at doses of 0.2 and 0.3mg, and
Bayer achieved its market share at
least in part by selling Baycol at a
price significantly below that of
other statins.

Thefirst death from
rhabdomyolysisassociated with
Baycol was reported in 1998.
Rhabdomyolysisisaserious
condition of skeletal muscleswhere
cellular membranes of the muscle
tissue break down, causing the
release of large amounts of myo-
globin and potassium into the
blood. This subsequently resultsin
overloading of the kidneysthat can
lead to acute renal failure. Initial
symptomsinclude muscle pain,
tenderness, fever, weakness,
fatigue and dark discoloration of
urine. If not quickly treated,
rhabdomyolysisisalife-threaten-
ing condition. Rhabdomyolysishas
been reported with al statins, and
thisisreflected in the correspond-
ing prescription information for all
of these drugs. It has been reported
in the drug literature that an
increased risk of thiscondition
existsfor patientstaking statins
aongwith gemfibrozil (Lopid),
another cholesterol-lowering agent.
Other drugs, such as cyclosporin,
warfarin, ketoconazole, and
clarithromycin may alsoincrease
therisk.

Allegations have been made
against Bayer accusing the corpo-
ration of withholding information
regarding adverse side effectsand
deaths from the public and govern-
ment agencies, and at the same
time maintaining avigorous
advertising campaign, and persist-
ing in seeking approval of higher
doses. The German Health Minis-
try has accused Bayer AG of
“grave errorsinitsinformation
policy” regarding the side-effects
of Baycaol, specifically withholding
information on adversereactions
from the German institute for
drugs and medical productsfor
two months. It also has been
aleged that Bayer continued to
market the drug in the higher doses
of 0.4 and 0.8mg daily in spite of
the mounting evidence of the dose-
dependent dangers of thedrug. In
1999 the FDA ordered Bayer to
“ceaseimmediately” the use of one
Baycol promotional salesaid for
physiciansthat the FDA concluded
was “false, lacking in fair balance,
or otherwise misleading” , because
itimplied, without substantial
evidence, that Baycol was superior
to other statins. The FDA aso
claimed that Bayer failed to
present risk information “with a
prominence and readability
comparableto presentation of
efficacy information”.

In aletter to physicianson
May 21, 2001 Bayer addressed

Continued on top of page 3
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Baycol continued from Page 2:

issuesrelated Baycol’'s safety. The
letter stated that a substantial
number of cases of rhabdomyolysis
“occurredin patientsreceiving
Baycol inamanner inconsistent
with product labeling”. Specifi-
cally, Bayer reinforced the maxi-
mum starting dose of 0.4mg daily,
and included awarning that a
starting dose of greater than 0.4mg
increased therisk of
rhabdomyolysis. Theletter also
emphasi zed that treatment with
concurrent gemfibrozil therapy
significantly increased therisk of
rhabdomyolysis. Infact in Decem-
ber 1999, Bayer changed the
Baycol prescribing information to
include a contraindication for use
with gemfibrozil dueto this
increased risk.

On August 8, 2001, Bayer
issued a statement that due to an
“increased reporting rate” of
rhabdomyolysiswith Baycol
compared to other statins at the

0.8mg dose and when used concur-
rently with gemfibrozil, the
company waswithdrawing the
drug from the market. Interest-
ingly, therecall included all
countries except Japan, whereitis
sold only inlow-dose form and the
drug gemfibrozil isnot available.

The consumer watchdog
group Public Citizen haslinked 72
fatal and 772 non-fatal cases of
rhabdomyolysisto the use of all
six of the statins sold between
October 1997 and December 2000.
The consumer group feelsthat the
public and physicians need to be
better informed about the potential
for this serious complication of all
statin therapy. The conditionis
reversibleif the symptomsare
reported early and thedrugis
discontinued promptly. The
condition can be diagnosed by the
blood tests CK (creatine kinase)
and CPK (creatine phosphoki-
nase), and these should be done if
and muscle pain or weaknessis
reported.

Page3
Physicians must also be held

accountablefor carefully following
prescribing guidelinesfor all
medi cations and being aware of
potentially harmful side effects of
drug therapies. When patients
report symptoms of potentially
life-threatening complications
prompt attention and appropriate
action can becritical in avoiding
seriousinjury. Aswith all drug
therapy, the potential risk of statins
must be weighed against the
benefits of cholesterol-lowering
therapy. Research indicates that
these drugs as a group may reduce
the number of deaths from heart
disease and stroke by as much as
30%.

e N
See the following web sites for more
information on the Baycol recall:

www.thebaycolrecall.com
http://bayer phar ma-na.com
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PITTSBURGH CHAPTER - UPCOMING EVENTS

February 13

5:00 pm Board Meeting ;
6:30 pm Educational Meeting

Speaker: Doug Price, Esq. of Harry Cohen and

Associates
Topic: Class Action Lawsuits

May 8

5:00 pm Board Meeting
6:30 pm Educational Meeting

Topic: Members who attended the National Conference

review the meeting and topics
Location: to be announced

Location: The Law Firm of Harry Cohen & Associates,

Two Chatham Center, Suite 985, Pittsburgh, PA 15219;

Phone: 412 281-3000.

March 13

5:00 pm Board Meeting

6:30 pm Educational Meeting
Location and Topic to be announced

April 17-20 No Local Chapter Meeting
AALNC 2002 National Educational Conference

Title: "Fast Track to Success”
Location: Indianapolis, IN

June 12

5:30 pm Current Board & Past Presidents Meeting ONLY;
Topic: A Strategic Planning Session

July Summer Break - No Mesting

August 14

5:30 pm Dinner with Educational Meeting
Topic: Allies or Adversaries: MDs and JDs “Working

Together(?)” in the Litigation Process”

Location: Rico’s in the North Hills.

It is less than 5 min. off

279, about 6 miles from downtown.
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CLINICAL
POINT

About the author:
Lori Klingman holds
an ADN from Clarion
University, a BSN
from Pennsylvania
State University and a
Masters in Nursing
from LaRoche
College. She has had
articles published in
The American Journal
of Nursing and an
independent research
project in Heart and
Lung. She has also
published achapter in
a Medical-Surgical
text and most recently
a chapter in a Nursing
Care Plan book. She
has taught in several
schools of nursing for
16+ years. Presently,
Lori is under contract
with Ohio Valley
Hospital School of
Nursing as a clinical
instructor and also has
been employed by
UPM CPassavant
Hospital for 20 years.

Per spective of
Testicular Cancer
by Lori Klingman, MSN, RN

Testicular cancer accounts for
approximately 1% of cancer foundin
males. Theincidence of cancer of the
testis peaks between ages 15 and 40
years. Theknown risk factorsinclude
afamily history of testicular cancer, a
cryptorchid testis (undescended), and
estrogen exposure. Theincreased
incidence of cryptorchidism hasbeen
linked to the maternal exposureto
diethylstilbestrol (DES) and oral
contraceptives during pregnancy, as
well aslow birth weight and prematu-
rity.

The diagnosis of testicular
cancer ismost often prompted by the
discovery of amassor lump onthe
testisalong with painless enlargement
of the hemiscrotum. Some men may
also describe heavinessin the scrotum,
inguinal area, or lower abdomen,
whereas others may complain of
backache, abdominal pain, weight
loss, generalized weakness, or aneck
mass.

If the physical examination
confirms atesticular mass, the health
care provider should request several
laboratory and radiographic teststo
distinguish amalignant tumor from a
benign scrotal mass. Testicular
ultrasound is usually thefirst diagnos-
tic study performed. If the massis
presumed to be cancerous, chest X-
rays are performed to identify pulmo-
nary metastasis. CT scans are used to
identify metastasisto theretroperito-
neal lymph nodes. Liver, brain, and
bone scans are also performed if there
isclinical evidence of metastasis.

Blood isalso drawn to

measure tumor markers, which are sub-
stances, produced and secreted by tumor
cellsthat are found in the serum of patients.
The serum tumor markers for testicular
cancer are beta-human chorionic gonadot-
ropin (beta-hCG), Alpha-fetoprotein

(AFP), and lactic acid dehydrogenase
(LDH). These elevated markers are used to
determinewhen the diseaseis present and
will return to normal when the tumor is
eradicated. Therefore, these biochemical
measurements aid in the diagnosis of
testicular cancer, to monitor the results of
treatment, and as evidence of tumor recur-
rence.

INTERVENTIONS

Theinterval between discovery of a
testicular tumor and the treatment of a
radical orchiectomy isoften lessthan one
week. A radical orchiectomy isgenerally
performed as same-day surgery with an
overnight hospital stay. Thisisarelatively
short and uncomplicated procedure accom-
plished through aninguinal incision. Post-
operatively, the surgical siteis approxi-
mated with Steri-Strips or staples that
remain in place 7-10 days. Upon discharge
from the hospital, the patient will need to
make afollow-up appointment and be
instructed to contact the surgeon if he
developsafever, chills, excessive weak-
ness, or an increasein scrotal edema.

Other treatments may include a
retroperitoneal lymph nodedissection. This
isused for tumor staging. The patient
should have a consultation with areproduc-
tive specialist to discuss sperm banking for
futurefertility. Dischargeinstructions
should include discussion of post-operative
complications such aswound infection,
ileus, atelectasis and pneumonia.

Other treatments may include
radiation therapy and chemotherapy, also
dependent on thetumor staging. |mmediate
treatment of |ow-stage testicular cancer has
resulted in a5-year survival rate of almost

95%. i
Continued on Page5
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HEALTH TEACHING

Nurses possess the
knowledge and skillsto provide
health education about testicular
cancer. Thisincludesinstructing
all men 15to 40 years of age
about the correct technique and
timefor performing Testicular Self
Examinations (TSE). TSE is
advocated as ascreening technique
for testicular cancer, aswell asfor
those men who have been treated
for the disease. TSE should be
performed on the unaffected testis
to monitor tumor recurrence.

TSE WARNING SIGNS

¢ A lump onthetestis, often
small, hard and painless

¢ Enlargement of thetestis

¢ Paininthetestis

¢ Heavinessinthetestis

¢ Pulling, discomfort, or
paininthe lower abdomen or groin

¢ Breast enlargement or
nippletenderness

¢ Any noticeabledifference
inthe way thetestisfeelsfrom one
month to another.

TSE STEPS:
TSE isbest performed during
awarm shower or bath while the

scrotum isrelaxed and descended.
Toincrease sensitivity, hands
should be lathered with soap.

1 Gently raisethepenis
upward. Observe and compare
each side of the scrotum for
differencesin size and shape.

2 Hold the scrotuminthe
palm of both hands and compare
theweight of each side.

3 With the thumb on top and
theindex and middlefingers
underneath the scrotum, gently roll
each testicle. Feel for lumpsor
areas of enlargement.

4 Locatetheepididymis
behind thetestis. Sperm collectin

Page 5

severe, and potentially fatal,
consequencesto the patient. Itis
thereforeimperative that any male
patient within the high-risk age
range be evaluated for the presence
of testicular cancer as part of any
routine physical examination.

Arguably, thefailure of a
health care provider to adequately
assess a patient within the high-
risk age range for testicular cancer
and/or to instruct such patient as
to the risks of testicular cancer and
asto the correct techniques for
performing a TSE may beinci-

this commashaped organthat feels  dents of medical malpractice.

soft and slightly tender.

5 Movethethumb, index
and middle fingersupward from
the epididymisto examinethe
spermatic cord. Thisis shaped
like atube and usually feels
smooth, firm, and ismoveable.

*Immediate eval uation by the
man’s health care provider is
recommended if any lumpsor
changes are detected by the TSE.

Giventherelatively high
rate of survival if testicular cancer
isdiagnosed early and immedi-
ately treated, the failure to make a
timely diagnosiscouldresultin

ﬁ?efer ences: \

Ignatavicius, D. and Workman,
M. (2002). Medical-Surgical nursing:
critical thinking for collaborative
care. (pp. 1795-1799). Philadelphia:
W.B. Saunders.

Klingman, L. (1999). Assess-
ing the male genitalia. American
Journal of Nursing, 99(7), 47-50.

Karlowicz, K. (1998). Urologic
nursing: principles and practice. (pp.
286-295). Philadelphia: W.B.

Saunders.
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With regard to the stabilization requirement,
EMTALA has been applied to inpatients, who have
been admitted viathe Emergency Department (ED).
Depending upon thejurisdiction, it may apply to
direct admitsaswell. Itisimportant to note that
negligenceisnot arequired element.

There are many ways that a hospital can violate
EMTALA. Thisarticle providesabrief overview of
thefollowing key theoriesof liahility:

* Failureto provide an appropriate medical
screening examination

* Delay inperforming the medical screening
examination or stabilizing treatment

* Failureto stabilize the emergency medical
condition

* Failure to arrange for an appropriate transfer

* Failure to accept an appropriate transfer.

EMTALA isarelatively new statute and the law
isjust developing. Therefore, the case law of other
jurisdictionsisdiscussed in order to addressimportant
principles.

It isimportant to note at the outset that on-call
physicians, for purposes of EMTALA, represent the
hospital, not their private practices. Assuch, they are
agents of the hospital. A physician can not be sued
individually under EMTALA 2. However, if aphysi-
cian violates aterm of the statute (e.g., failsto
respond within areasonabletime® to evaluate or
stabilize an emergency medical condition), and a
patient is harmed as aresult, the hospital may be
directly liable.

FAILURE TO PROVIDE AN APPROPRI -
ATE MEDICAL SCREENING EXAMINA-
TION

EMTALA requiresthat hospitals provide for an
appropriate medical screening examination (M SE)

within the capability of the hospital’s emergency
department (ED), including ancillary servicesrou-
tinely availableto the ED, to determine whether or not
an emergency medical condition (EMC) exists. 42
U.S.C. 1395dd(a) Of course, itisthe plaintiff’'s
burden to establish that the defendant failed to provide
an appropriate M SE.

An appropriate medical screening examination:*

* |sreasonably calculated to identify an EMC
suggested by the history, complaint and presenting
signsand symptoms

* Includesancillary servicesroutinely available
to the hospital asawhole

* Includeson-call physiciansand specialists

* Isperformed by aphysician or other qualified
medical personnel®

e |suniform or comparable with regard to all
patients who present with similar signs and symp-
toms, or substantially similar complaints.

A hospital fulfillsits duty to screen patientsin
the ED if it provides a M SE reasonably calculated to
identify critical medical (including psychiatric)
conditions and providesauniform level of care.
Correa v. San Francisco Hospital, 69 F.3d 1184 (1st
Cir. 1995).

The purpose of an EMTALA screeningisto rule
out an EMC, not to produce adefinitive diagnosis.
Failure to diagnose the true cause of plaintiff’'s
symptoms, in and of itself, will not suffice asthe basis
for an EMTALA violation. Eberhardt v. City of Los
Angeles, 62 F.2d 1253 (9th Cir. 1995).

To comply with the screening requirement, a
hospital must provide a M SE comparable to that
offered to other patientswith similar symptoms.
Correa v. Hosp. San Francisco, 69 F.3d 1184 (1st
Cir. 1995). EMTALA requires only that amedical

Continued on page 7

2 Physicians may be fined ($50,000.00/violation) or excluded from participation in the Medicare program (for repeated, gross

or flagrant violations).
3 Thirty minutes in large urban areas.

4 Triage isnot a MSE. Triage merely determines the order in which patients will be seen.

5 According to the Centers for Medicare and Medicaid Services (formerly the Health Care Financing Administration, ak.a.,
HCFA), and the American College of Emergency Physicians, an MD should perform the screening examination. However, a NP, PA
or RN (with specialized training) may be considered to be a qualified medical practitioner. The hospital must determine under what
circumstances an MD is needed and when a non-physician will suffice. This must be spelled out in the medical staff bylaws, or

rules and regulations, with approval by the Board of Directors.
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screening procedure be established and that it be
followed consistently, without regard for insurance
coverage or ability to pay. In other words, the same
standard of care must be applied, regardliess of the
patient’s insurance or financial status.

EMTALA isnot violated evenif the screening
procedureisinsufficient under state malpractice law.
Only disparate treatment in the screening process
supportsan EMTALA claim. Thisisconsistent with
the purpose of EMTALA, whichisto prevent “ patient
dumping”. The statue was not intended to serve asa
federal malpractice statute. Marshall v. East Carroll
Parish Hospital Service District, 134 F.3d 319 (5th
Cir. 1998).

However, ahospital may befound to bein
violation of EMTALA for failure to diagnose an EMC
through an inadequate screening procedure. A MSE
may be inappropriateif it isso cursory that it is not
designed to identify acute and severe symptomsthat
alert the physician to the need for immediate medical
attention to prevent serious bodily injury. Jackson v.
East Bay Hospital, 980 F.Supp. 1341 (1997).

DELAY IN PERFORMING THE MEDICAL
SCREENING EXAMINATION OR STABI-
LIZING TREATMENT

A participating hospital may be liable for an
EMTALA violation for delaying aM SE or stabilizing
treatment in order to inquire about a patient’s method
of payment or insurance status. Similarly, a hospital
may be strictly liable for delaying examination and/or
treatment in order to obtain pre-authorization from the
patient’s primary care physician or managed care
plan, even at the request of the patient. Thisapplies
equally to on-call physicianswho have been enlisted
to help determine whether an EMC exists or to
provide stabilizing treatment.

A contract between ahospital and a managed
care plan does not excuse the hospital’s obligations
under EMTALA. Medicare and Medicaid managed
care plans are not permitted to require pre-authoriza-
tion for emergency services. Thisisnot truefor
private managed care plans. However, amanaged
care plan cannot deny a hospital permission to treat
itsenrollees. 1t may only state what it will or will not

Page 7

pay for. Regardless of whether a hospital will be
paid, it isobligated to provide the services specified in
the statute.

FAILURE TO STABILIZE THE EMER-
GENCY MEDICAL CONDITION (EMC)

If any individual comesto ahospital and the
hospital determinesthat the individual hasan EMC,
the hospital must provide either:  further medical
examination and treatment within the capabilities of
the staff and facilities available at the hospital re-
quired to stabilize the medical condition, or transfer
theindividual to another medical facility. 42 U.SC.
1395 dd (b) (1).

The hospital must provide medical treatmentin
order to assure, within reasonable medical probability,
that no material deterioration of the conditionislikely
to result from or occur during transfer. 42 U.S.C.
§1395dd(e)(3)(A).

Itis clear that this section of the statute applies
to inpatients aswell as ED patients. Robertsv. Galen
of Virginia, Inc., 119 SCt. 685 (1999). Thus, if any
member of the medical staff (attending or consulting
physician) requests the services of the on-call physi-
cian to help stabilize an inpatient with an EMC, then
the on-call MD must respond.

The hospital has no obligation to stabilize an
EMC until and unlessit detectsit. A plaintiff must
prove that the hospital had actual knowledge of the
individual’s EMC in order to establish an EMTALA
violation for failure to stabilize. Vickersv. Nash
General Hospital, Inc. 78 F.3d 139 (4th Cir. 1996).

Until recently, improper motivewas considered a
necessary element inan EMTALA claim based on
failure to stabilize. In aunanimous per curiam
opinion, the U.S. Supreme Court held that a showing
of improper motive, such aslack of insurance/
inability to pay, is not required to state aclaim for
relief under this section. Robertsv. Galen of Virginia,
Inc., 119 SCt. 685 (1999).

The determination that patients are “ stable for
transfer” or “stable for discharge” does not require the

Continued on page 8
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fina resolution of the EMC. Infact, if the hospital
lacks certain capabilities and/or facilities, it may be
unableto resolve the EMC.

A hospital may transfer a patient with an EMC,
evenif itisnot stabilized, if aninformed patient
requeststhetransfer in writing or the medical benefits
of transfer outweigh the increased risks. In either
case, the transfer must comply with the transfer
regquirements set forth in the statute, as described
bel ow.

FAILURE TO ARRANGE FOR AN APPRO-
PRIATE TRANSFER

Transfer meansthe movement of anindividual
off of the hospital campus, including an off-site
testing/diagnostic facility or aphysician’soffice. The
discharge of a patient from the ED is considered a
transfer, asisthe discharge of an inpatient who was
admitted viathe ED. Depending upon thejurisdic-
tion, discharge of direct admits may also be consid-
ered transfers.

An appropriate transfer_isatransfer in which:

* Thetransferring hospital providesstabilizing
treatment within its capabilities prior to transfer to
minimizetherisks

* Therisksof transfer are outweighed by the
benefits (this certification must bein writing by a
physician or qualified medical practitioner in consul-
tation with aphysician)

e Thetransferring hospital provides copies of
medical records available at the time of transfer
related to the emergency condition for which the
individual has presented

* Thetransfer iseffected through qualified
personnel and transportation equipment, including
medically appropriate life support measure

* Thereceiving hospital has been contacted,
has available space and qualified personnel, and has
agreed to accept transfer of the individual.

If apatient requests the transfer, it must be done
inwriting. Inaddition, the hospital is obligated to
inform the patient of its obligationsunder EMTALA
and inform the patient of the risks of transfer. Failure
to do so, would be aviolation of the statute.

FAILURE TO ACCEPT A TRANSFER

A participating hospital that has specialized
capabilities or facilities, or serves asthe regiona
referral site for rural areas, may not refuse to accept
an appropriate transfer of an individual who requires
such specialized capabilities or facilitiesif the hospi-
tal has the capacity to treat the individual. 42 U.S.C.
1395 dd (g)

In order to succeed here, the plaintiff would need
to establish:

* Thepatient had an emergency medical
condition;

e Theindividual required treatment beyond the
capabilities or facilities of the transferring hospital;

* Thereceiving hospital had the specialized
capabilities and facilities necessary to provide stabi-
lizing treatment;

* Thereceiving hospital had the capacity to
treat the patient (including an available bed and staff
to care for the patient); and

* The hospital refused to accept the patient.

A hospital with specialized capabilities or
facilities cannot refuse to accept a patient based on
whether it has a contract with the patient’s managed
care plan, nor can it delay acceptance in order to
obtain pre-authorization.

CONCLUSION

Thisarticle provides abrief overview of the key
theories of liability availablefor aplaintiff whois
interested in pursuing apotential claim for an
EMTALA violation. Of course, thisarticleisnot a
substitute for the legal research that would be neces-
sary in order to consider bringing such aclaim.

4 N
In addition to the traditional research meth-
odologies, the following on-line resources are
available:
www.medlaw.com
www.haponline.org
www.hcfa.gov
www.dhhs.gov
www.emtala.com
www.acep.org
\ 4
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About the Author: Doreen Wise is the founder & owner of Medicare Research Consultants, Houston, TX. Prior to
becoming a LNC, she was in private practice as a nurse psychotherapist. She served as the President of our National

AALNC in 1994 -95.

There are numerous and helpful technical
publications on starting, structuring, and
maintaining a business. Those who succeed in
business discover thereis moreto it than just
doing what istechnically correct. Those
interested in making the commitment to an
entrepreneuria path are well advised to embrace
amainstream approach to businessinfrastructure
....And then there may be more you can do...

When | wasin private practiceasa
psychotherapist | approached my staid,
conservative psychoanalyst mentor about how to
grow my practice. He asked what I’ d already
tried. | reassured him that I’ d become
credentialed in my chosen field, had created a
professional yet welcoming work space, and had
assertively requested client referralsfrom
colleagues. | was doing educational speaking to
public and professional groups, had developed a
subdued but descriptive brochure and engaged a
nurse-owned 24-hour answering service. My
mentor absently waved these efforts aside as
correct, but elementary.

“And do you really want to be atherapist?’ he
queried.

“Well, uh, yes, of course. Why elsewould | be
generating so much activity?’ | was perplexed.

My mentor smiled knowingly at my childlike,
defensive response. “ And how many patients do
you want to see each week?’

“WEell, it’safunny coincidence you should ask. |
seem to be hovering around 13 to 14 patientsa
week. | think | want 20,” [afull-time therapeutic
load)].

My teacher nodded sagely. “ If you really want
20, and intend to serve them fully, then 20
patientsyou shall indeed have!”

| had begun to feel like Alicetalking to the
caterpillar in Wonderland. What mumbo-jumbo
wasthisclinically adroit, professionally renowned
physician offering? | decided to move to more
recognizableterrain.

“Well, what do | haveto DO?,” | whined.
“You just have to want it.” End of advice.

Despite the abstract sound of this dialogue, it
seemsthat my mentor’sadvicedid, in fact,
predict my actual experience. Thereisamore
subjective quality to businessthat runsparallel
with the technical aspect. It takes time to become
abeliever; but if you will suspend disbelief
momentarily, there are afew metaphysical
principlesto so-called successthat may serve
your business well too.

Growth Principle One: Decide and commit to
what you intend to have.

In response to the consultation described above, |
simply followed the psychoanalyst’sadvice. |
cleared 20 placesin my weekly calendar allowing
room for each client. | wrote positive
affirmations on cards, taking them everywhere
with me: “Twenty clientsweekly, and serving
them fully, ishow I conduct my practice.” “I am
acaring, successful therapist,” and so on. |
literally “became” thefull-time, successful
therapist | had envisioned.

And, of course, ssmple-minded asit sounds, |
soon actually saw 20 patients weekly. And so it
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stayed throughout the course of my practice,
hardly varying for years.

Medical legal consulting isaperfect arenafor this
strategy. Determine to be uniquely successful in
thefield, trandating your intention into
observable steps. Examples of affirmations might
be“l am awell-respected LNC with 25 paid
hours of consultation weekly.” “Lawyers count

on meto get the job done well, * etc. Probably
thisprinciplearticulateswith what istraditionally
known as abusiness plan!

Growth Principle Two: You haveto give
business away to get it.

Taking therisk of referring overflow business on
to acolleague is asmart thing to do. When you
have a conflict of interest, it isthe right thing to
do. Not only do you avoid the conflict pitfall, but
you engender credibility with your client who will
be back with another case soon. You also dazzle
and bemuse your LNC colleague, generating
goodwill and a happy sense of obligation. That
potential competitor looks for ways to give you
something back, perhaps a case that she knows
you could do better than she can.

This strategy takes courage when you are hungry
for business. Keeping cases at times when you
feel overextended or in which you have aconflict
of interest, or could even be perceived as having
aconflict, istempting. And treacherous. And so,
we come to:

Growth Principle Three: Stay on the moral
high road.

Legal Nurse Consultants swim with sharks.
Medical litigationischaracterized by human
misery and high stakes claimsfor more money
than most of usmakein alifetime. The
unremitting pressure to come up with the opinion
that will win the case is sometimes shocking for
even experienced LNC'S. All of us nurses, after
all, weretrained to be helpful in the extreme.

Paradoxically, the most helpful thingto doisto
tell the truth whether it’s the “winning opinion”
or not. When | started Medical Research
Consultants | remember wondering out loud “Do
you suppose you can make any money telling the
truth??!” It was ascary feeling, knowing ethical
practice was my only choice and also knowing
my household was entirely dependent on my
earnings.

Our clients have come to trust that we are very
helpful, and we do tell them the truth aswe
know it. We expect the same of our colleagues
who consult or give expert testimony. In my
opinion, the truly winning success strategy isto
practice making everything you do, say or write,
the truth. Then notice how successful you
become. And, how well you sleep at night.

Growth Principle Four: Keep the patient at
thefocus of your practice. (Thanksto LNC
Connie Sunday for thisprinciple.)

This correlatesto Principle Three and may sound
likeweall haveto advocate for the plaintiff.
What it truly meansisthat as nurses we bring to
the litigative process the refreshing perspective of
pati ent-centeredness. When a patient is done
harm through the negligent acts of ahealth
professional, keeping the patient as the focus
necessitates supporting an appropriate
settlement. Whenill patientscometo aplaintiff’s
firm seeking respite, referral to ethical,
competent health care professionalsfor
examination or treatment supersedesfinding
testifying doctors who have that “winning”
opinion. Insisting on keeping the patient as your
focus convinces your attorney clients that you
are the competent, ethical, professional with
whom they want to spend their money.

Growth Principle Five: 1t's okay for helping
professionalsto make money.

In hisprimer Growing A Business, Paul Hawken
refersto some successful business ownerswhose
philosophy isin essence “Work hard. Do
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outstanding work. Make alot of money. Give a
lot of money away! “ Many of uswho came of
ageinthe sixties eschewed capitalism and all of
its perils. Now that our faces have wrinkled and
real life has had itsway with us, some have
developed a new approach.

Service well rendered isworthy of recompense.
Thereisno shamein being well paid; one should
expect it. What you decide to do with your
money once you makeit is up to you and will be
the ultimate expression of your values. Many of
usdo “giveit away” in amanner of speaking ...
paying clinical colleaguesin keeping with their
expertise rather than what you can “get by with,”
ensuring that competent, loyal employeesare aso
paid well, and creating money for your
community.

Overcoming the portion of our nursing heritage
built on an oath of poverty is essential to
allowing your businessto grow. The
handicapping belief that if onetruly serves, one
must do so for poverty wages can pervade and
undermine your approach to business. In my
opinion, we should school ourselveson
successful money management, ever watchful of
thefinances. Any business consultant will tell you
that even apparently successful businesses
regularly fail if they do not develop financial
strategies for growth.

Growth Principle Six: Alwaysremember, “It’s
only alawsuit.” [or its Texastranglation “ It
ain’t personal ma'am. It’sjust bidness. “]
Nurses know what real emergencies are, and
lawsuits never are confused with them. In our
office we each have a personal standard by which
we evaluate any attorney client’s purported
emergency. For example, my real emergency was
asuicidal/homicidal patient, aknown skilled
marksman, who was loose on the freeway with a
car full of guns. Yours might be the quadruple
bypass surgery patient who cameto you in
Recovery bleeding non-stop, despiteall medical
efforts. Now, consider your frantic attorney
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client’s statute that runs next week in reference
to your personal panic standard. Usually, the
attorney’s disaster looks much more manageable.

Keeping your calm when those around you are
pressed by the exigencies of litigation givesyou a
much better opportunity to help. Falling into the
collective panic never does. Of course you want
to help, to convey that you care in the way that
you've cared for your patients. Getting swept up
and away by the panic indigenousto trial
preparation can be prevented, however, by
mindfulnessto deadlines, careful organization of
work, and gentle insistence that you be privy to
all aspectsof the pre-trial discovery. The calming
influence provided by thetrained professional
who recognizes areal emergency (and knows
what to do about it) can not be overemphasized
asasuccessful business strategy.

In summary, though business and the particular
businessof litigation areinitially foreignterrain
for the nurse, the LNC has all theright skills at
hand to succeed. General technical business
resources are essential, but true growth and
success demand more unique strategies. These
include: making aclear statement of business
goal s enables them to happen (Principle One);
referring to colleagues generates new business
(Principle Two); ethical business practicesare
essential for success (Principle Three); thewise
nurse entrepreneur remembers her roots
(Principle Four); service doesn’t necessarily
imply poverty (Principle Five); and triage works
inanybody’sdisaster! (Principle Six).

This article has been reprinted with permission from
AALNC. It originally appeared in our Network News
for the Legal Nurse Consultant, Volume 4, Number 4 in
October 1993.

See Bibiography on Page 5.
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ABOUT OUT CHAPTER

Monthly Meeting Information

The Pittsburgh Chapter meets the second Wednesday of every month (except during the
summer). The location of our meetings varies. Non-members are welcome to educational
presentations. If you have questions about upcoming events, contact Costantini Rehab:
412.939.3426, or visit our Website: http://mww.PittsburghChapter AALNC.org.
Educational Programming

If you have atopic that you would like to have presented at a meeting, recommendations
for a speaker, a new site, or other idea for enhancing our monthly meetings, please speak
with our Programming Chairperson: Joanne Boyd via e-mail @ JBoyd@dmcpc.com.
Membership Inquiries

Information about joining this organization is available through our Membership Chairper-
son, Patty Costantini at Costantini Rehab. Call 412.939.3426; FAX 412.939.3427.
Speaker’s Bureau Inquiries

Do you need a speaker for an upcoming meeting? Ask our Speaker’s Bureau Chairper-
son: Dana M. McDermott, BSN, RN, CNOR at: 412.279.4457; or E-mail:
Danamcd12@aol.com. The Speakers Bureau is a free service to Medical-Legal Commu-
nity. The Pittsburgh Chapter of AALNC provides experienced LNC's who are prepared to
speak on a variety of nursing healthcare and legal topics.
Pittsburgh Chapter Business Directory
Are you seeking a nurse expert, or an LNC to consult with or to develop a case for you?

You may find an LNC within our chapter who has the specific expertise you need, and who
isinterested in providing consultative services. Peruse our Business Directory on our
Webpage. A Pittsburgh Chapter LNC may very well have the skills you need.

The Pittsburgh Chapter does not, in any way guarantee the work of the members who are listed in this
directory .
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